STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
BREVARD COUNTY SCHOCOL BQARD,
Petitioner,
VS. Case No. 06-1033

SYLVESTER JONES,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a formal adm nistrative hearing was
conducted before Daniel M Kilbride, Adm nistrative Law Judge of
the Division of Admi nistrative Hearings on May 8 and 9, 2006, in
Mel bour ne, Fl ori da.

APPEARANCES

For Petitioner: Benjamn B. Garagozlo, Esquire
3585 Murrell Road
Rockl edge, Florida 32955

For Respondent: Elizabeth F. Swanson, Esquire
Egan, Lev & Siwica, P.A
Post Office Box 2231
Ol ando, Florida 32802-2231

STATEMENT OF THE | SSUES

A.  \Wet her Respondent nmde i nappropriate conments towards
his students while in class on February 22, 2006, and further
engaged in a crude and vul gar exchange wth a student in regard

to those coments.



B. |If proven, do the above-described acts violate the Code
of Ethics of the Education Profession and/ or Principles of
Pr of essi onal Conduct for the Education Profession in Florida.

Fla. Adm n. Code Chapter 6B-1.

C. |If proven, do the above-described acts constitute
m sconduct in office and constitute conduct unbecom ng a public
enpl oyee sufficient to warrant suspension and/or term nation of
Respondent's annual contract.

PRELI M NARY STATEMENT

On March 14, 2006, the superintendent of the Brevard County
School District (hereinafter referred to as the
"superintendent”) recomrended to the Brevard County School Board
(hereinafter referred to as "Petitioner"” or "School Board") that
Respondent' s annual contract as a nenber of the instructional
staff of the Brevard County School District be termnated. The
School Board supported the reconmendati on and voted to term nate
Respondent's annual contract. Respondent requested a fornal
adm ni strative hearing. Pursuant to Respondent's request, the
School Board filed a request with the Division of Adm nistrative
Hearings (DOAH) for the assignnment of an Administrative Law
Judge to conduct a formal de novo hearing. Discovery ensued,

and the hearing was then schedul ed to conmence on May 8, 2006.



At the hearing Petitioner called the followi ng wtnesses:
Respondent, as an adverse w tness; Wndy Barton; Jacob Bashaw,
Kat hrine Christian; Angela Dizzini; Shorman Fl anders; Cl evaun
Fluell en; Tara Frazier; Kara Lewi s; Erica Mays; Renee MAIl oney;
Jonat han McCrary; Thomas Skelley; WIlie Van Hooser; Zaneta
Scott; MC.; John Tuttle; Robin Howard; and Dr. Richard D Patri.
A.C was called by Petitioner, but was excused and did not
testify, as a sanction.

At the hearing, Respondent called the foll ow ng w tnesses:
Dr. Sharail Smith, Renee Jones, Kinbra Benson, Bernice Henry,
and Janet Eastman, and Respondent testified in his own behal f.

Petitioner offered three exhibits, which were received in
evi dence. Respondent offered six exhibits, which were received
in evidence. The three-volune Transcript was filed on June 5,
2006. Petitioner filed its Proposed Recommended Order on
June 1, 2006. Respondent filed his proposals on June 12, 2006.
Each of the parties' proposals has been given careful
consideration in the preparation of this Recomended O der.

FI NDI NGS OF FACT

Based upon the testinony and evidence received at the
formal hearing, the follow ng Findings of Fact are nade:

1. At the tinme of his suspension in February of 2006,
Respondent, Syl vester Jones, had been enpl oyed as a math teacher

with the Brevard County School District for approxinately seven



nont hs and was under an annual contract for the 2005- 2006 schoo
year .

2. As a first year enployee and teacher, Respondent had
been assigned to Bayside Hi gh School, where John Tuttle was
pri ncipal .

3. Respondent was al so assigned a nentor teacher,
Ms. Robin Howard, in order to assist himwth any issues
pertaining to teaching. Respondent was al so furnished a
docunent outlining the "teacher's code of conduct,” which

included inter alia the Code of Ethics of the Education

Prof essi on and Princi pl es of Professional Conduct for the
Educati on Profession of Florida

4. The Brevard County School District had further provided
Respondent with training as to the proper nethod to be utilized
in a classroomin the event a student makes di sparagi ng remarks
to a teacher.

5. During the school year 2005-2006, Respondent taught

math as a "roaner,"” noving physically from one classroomto

anot her during the course of the school day. The conpl ai nant,
A.C, was a student at Bayside H gh School, and was a student in
Respondent's fourth period math class. The class was nmade up of
a high-spirited group of chall enging students, 40 percent of

whom required special services or special acconmpbdations. This

made the class difficult to teach



6. Wile Respondent was teaching at the front of the
cl ass, on February 22, 2006, a note was bei ng passed between
sone of Respondent's students and the students fromthe
adj oi ning classroomthat was being taught by a teacher by the
nane of Scott Teter. The note was found by Teter, and he
brought it to the attention of Respondent by comi ng into
Respondent's classroom during the class period

7. Throughout the proceeding at hand, Respondent has given
differing versions as to whether Teter had read the note to
Respondent's cl ass or whether the note was nerely handed to
Respondent by Teter during the class. Initially Respondent
al l eged that Teter had read the note out loud to the class.
Later in his testinony, Respondent provided a denonstration
during the hearing, whereby he clained that Teter had displ ayed
the note to the class.

8. It is undisputed that the note referred to Respondent
as being "a fag," and it appears that said note was handl ed by
and partly generated by A.C

9. Upon reading the note, Respondent felt that he had been
insulted and that his manhood was bei ng attacked; Respondent
testified that the note was an "assassination” of his character.
In response to the note, the persuasive evidence is that

Respondent made the follow ng statenent in front of his class:



"Whoever thinks that | ama fag, ask your nother to bend over,
and I will prove if | ama fag or not."

10. One of Respondent's students, nanely A . C., then began
to vocalize his concern about Respondent's statenent and
guesti oned Respondent as to whet her Respondent's coment neant
that he wanted to have sexual activity with the student's
not her .

11. During his fourth period class, Respondent denied
A.C's challenge, but then repeated his coment, as reflected
above, to the entire cl ass.

12. The student, A C, later decided to notify his nother
regardi ng Respondent's statenents, but due to his nother's work
schedul e, did not do so until the evening of February 23, 2006.
The student's nother felt Respondent's coments were vul gar and
"di sgusting. "

13. Upon learning of the comments, M C escorted her son
to school the next day, February 24, 2006, and nmet with the
school's principal, Tuttle. They related A C.'s recollection of
the incident on February 22, 2006, to him This is the first
time that any school official had been notified of the

al | egati ons.



14. Based on the conplaint fromthe parent/student, Tuttle
instructed his staff to obtain statenments fromeach of the
students in Respondent's fourth period class. Tuttle sought to
determine the veracity of the assertions being | evel ed agai nst a
teacher by a parent.

15. Upon obtaining witten statenents from students in
regard to Respondent in the classroom the principal set up a
nmeeting wi th Respondent.

16. During this neeting, Respondent clained that his
remarks to his class on February 22, 2006, were as follows: "if
anyone thinks that | ama fag to have their nother bend and bow
before him"

17. Respondent clainmed he was trying to teach them
respect, using the "Japanese ritual"” of bow ng. Respondent
becane very agitated during the neeting and asked for tine to
wite a statement. He was given until February 27, 2006, to
provide his version of the events to the principal.

18. On February 27, 2006, Respondent submtted his witten
response to the principal as to his version of events. His
statenents claimthat the note was presented to himby Teter and
the note had said, "Dr. Jones is a fag, don’t bend over."
Respondent then remarked to the class that, "if any one thought
he was a fag to ask his nother."” Respondent stated that he had

hoped this statenent woul d have caused the students to di scuss



the matter with a parent, and naybe he woul d have a teacher-
parent conference. Although Respondent had advi sed t he
principal of having the note in his possession, he never
produced the note to the principal or any school official, nor
was it presented in this proceeding to confirmhis claimas to
the contents of the letter. Further, Respondent never set up a
parent-teacher conference in this regard with any students, nor
did he refer the student, A.C, to the principal's office for

di sci pli ne.

19. Respondent's versions with regard to his actua
comments made to his students are in direct conflict with the
version given by many of his students at the hearing. The
credible testinony is that Respondent had at |east tw ce
repeated the statenment in front of the class, "If anyone thinks
| ama fag, ask your nother to bend over and I wll prove if |
ama fag or not."

20. Unlike the students' testinonies regarding the
comment s, Respondent has changed his version of events on
several occasions. Subsequent to the February 27, 2006,
statenent, he has nodified it as attested to by Robin Howard.
In early March 2006, Respondent told her that he had said, "if
anyone thinks that | ama fag to bow." Respondent cl ai ned that
this was a teaching technique, but did not recall the name of

the technique. During his neeting wth the superintendent, he



clainmed that this is a technique called "netaphoric contrast."
At the hearing, Respondent did not produce any authority which
described this technique. |Instead, Respondent presented the
testinmony of Dr. Sharail Jones, who is an assistant pharnmaci st
and a student in Respondent's bible class at the Greater Bl essed
Assurance Church, of which Respondent is pastor, who cl ained
t hat Respondent uses this technique as part of his way of
t eachi ng.

21. Respondent's assertion that he was using the technique
of "metaphoric contrast” during the incident on February 22,
2006, a termthat is unknown to an experienced teacher such as
Ms. Howard, is not credible.

22. The teacher's code of conduct specifically states that
a teacher shall be honest in all his professional dealings. See
Fla. Adm n. Code R 6B-1.006. This teacher's conduct throughout
this cause has been a direct violation of this rule. At first,
he deni ed the assertion and clained it was a fabrication.
Thereafter, he has nodified his version of his remarks and then
at the hearing asserted that he does not have a present
recol lection as to whether he nmade the remarks or not. Then,
during cross-exam nati on, Respondent clai med that he nay have
said the comments as attested to by his students; however, he

does not view such a remark as inappropriate, even though his



own witnesses concede that the remarks as attested to by the
students woul d be inappropriate.

23. The comments were viewed by sone students as having a
sexual connotation, seen as enbarrassing, and were al arm ng
enough to cause one of Respondent's students, A.C, to get into
a confrontation with Respondent as to whether the teacher wanted
to have sex with the student's nother. Hi s concern was great
enough to cause the student to notify his nother.

24. As the superintendent testified, a teacher is a role
nodel and is expected to adhere to the teacher's code of
conduct. A teacher is in a position of authority. This type of
coment displays a | ack of respect for the students and their
famlies.

25. Respondent's usage of vul gar and sexual conmments
directed to a student's nother in the classroomsetting created
an at nosphere that was not conductive to |learning and al |l owed
his students to respond back to himw th unacceptabl e | anguage
and with inmpunity.

26. The evidence in this proceedi ng has proven that
Respondent engaged i n conduct that unnecessarily enbarrassed
several students and created an atnosphere detrinental to

learning in his fourth period class on February 22, 2006.

10



Teachi ng Effectiveness

27. Respondent was formally evaluated on two occasi ons
during the 2005-2006 school year. Respondent's first
eval uation, dated Cctober 26, 2005, resulted in a rating of
"Effective" in five categories and "Needs | nprovenent” in five
categories. No "Unsatisfactory"” score was assigned to
Respondent. "Effective" is the highest performance rating that
a teacher can achieve. Respondent's annual eval uation, dated
February 14, 2006, resulted in a rating of "Effective" in eight
categories and "Needs I nprovenment” in two categories.

28. Conpared to his performance ratings in Cctober 2005,
Respondent' s annual eval uati on denonstrated a significant
i nprovenent in teaching performance during the course of his
first year with the Brevard County School District.

29. The evidence indicated that prior to the date of the
i nci dent, Respondent worked hard at inproving his teaching
skills and providing his students with a positive |earning
envi ronment .

30. Respondent had not been formally disciplined or issued
directives prior to being relieved of duty on February 24, 2006.

31. There was no evidence which indicated that Respondent
had ever used inappropriate | anguage with his students prior to

the statenments nade on February 22, 2006.
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Reputation as a Menber of the Conmunity

32. Church nenbers testified that Respondent, as mnister
of the G eater Blessed Assurance Church, tutored children at his
church, maintained a transitional facility for people who need
tenporary hones, and is a role nodel to the community.

Col | ective Bargai ni ng Agreenent

33. Petitioner entered into a collective bargaining
agreenent, called the "Agreenent between the School Board of
Brevard County and the Brevard Federation of Teachers, Local
2098 [BFT], Florida Education Association, AFL-CIO, Inc.,
American Federation of Teachers, National Education Association,
2005- 2006" ( Agreenent)

34. On Petitioner's annual contract with Respondent is a
statenment which indicates that Petitioner is bound by the terns
of the Agreenent with the BFT.

35. Article Il, Teacher Protection, Section (G of the
Agreenent st ates:

Any disciplinary action taken agai nst a

t eacher based on a conplaint by a parent or
student shall be Iimted to informal action
unl ess the matter is first reported to the
teacher in witing. Formal disciplinary
action resulting fromsuch conpl ai nt shal

be limted to those matters whi ch have been
reported to the teacher in writing.

12



Di sm ssal Process

36. The first notice that Respondent received of any
m sconduct on his part occurred on February 24, 2006, when the
principal held a neeting with Respondent and handed hima letter
stating that he would be renoved fromthe classroomi mredi ately
and placed on adm nistrative | eave with pay due to allegations
of m sconduct. The action which resulted in Respondent's being
pl aced on adm nistrative |eave due to allegations of m sconduct
was initiated by the actions or statenents of a parent and/or
student (s).

37. BFT representative, Janet Eastman's uncontroversi al
testi nony was that the renoval of a teacher fromteaching duties
and placenent of a teacher on adm nistrative | eave constitutes
di sciplinary action for purposes of interpreting the Agreenent.

38. Respondent received no witten notice of the incident
in question prior to the disciplinary action taken on
February 24, 2006.

39. Petitioner and Respondent both set forth the foll ow ng
undi sput ed sequence of events:

A. On Friday, February 24, 2006, the
principal nmet wth Respondent and notified
hi mof the nature of the allegations in
writing and i medi ately pl aced Respondent on
adm ni strative | eave with pay.

B. On Monday, February 27, 2006, Respondent

presented his version of events, in witing,
to the principal.

13



C. On March 8, 2006, Respondent received a
letter fromthe Superintendent notifying
Respondent of the charges and a
recommendation to the School Board that he
be term nat ed.

D. On March 8, 2006, John Russo of the BFT
made a witten request for the investigative
files pertaining to Respondent.

E. On March 9, 2006, Russo, on behal f of
Respondent, requested a neeting with the
Superi nt endent .

F. On March 14, 2006, the neeting between
Respondent and Superintendent took place,
W th Russo present.

G That night, on March 14, 2006, the
School Board nmet and voted to termi nate the
Respondent' s annual teaching contract.

H  On March 15, 2006, Respondent requested
a formal hearing to contest Petitioner's
tentative action. The request was granted
and this matter was referred to DOAH on
March 22, 2006 for a de novo fornal hearing.

CONCLUSI ONS OF LAW

40. DOAH has jurisdiction in this proceeding pursuant to
Section 120.569 and Subsections 120.57(1) and 1012.33(6)(a)2.,
Florida Statutes (2004).

41. Petitioner has the burden of proof in this proceeding.
Petitioner nust show by a preponderance of the evidence that
Respondent committed the acts alleged in the (proposed) letter
of termnation of the superintendent and the reasonabl eness of

t he proposed disciplinary action. Ferris v. Austin, 487 So. 2d

1163 (Fla. 5th DCA 1986).

14



42. The standard for term nation of a nenber of the
instructional staff subject to an annual contract is just cause,
including, but not limted to, m sconduct in office.

8§ 1012.33(1)(a), Fla. Stat. (2005). Just cause for discipline,
up to and including termnation, is not limted to the |ist of
of fensi ve conduct set forth in Section 1012.33, Florida Statutes

(2005). Dietz v. Lee County School Board, 647 So. 2d 217 (Fl a.

2d DCA 1994) (applying Section 231.36, Florida Statutes, since
renunbered as Section 1012.33, Florida Statutes (2005)).

43. (Qourts have found just cause to support discharge
where the enpl oyee violates a universal standard of behavi or
t hat an enployer has a right to expect fromits enpl oyees. See

Autoliv ASP, Inc. v. Departnent of Wrkforce Services, 29 P. 3d

7 (Uah C. App. 2001) (finding just cause to term nate an
enpl oyee and deny benefits under the enploynent Security Act for
e-mai |l transm ssions containing sexually explicit content).

44. M sconduct in office "is defined as a violation of the
Code of Ethics of the Education Profession as adopted in Florida
Adm ni strative Code Rule 6B-1.001(3), and the Principles of
Pr of essi onal Conduct for the Education Profession in Florida as
adopted in Florida Adm nistrative Code Rule 6B-1.006." See Fla.
Adnin. Code R 6B-4.009(3).

45. Under Florida Adm nistrative Code Rule 6B-1.006(3), it

states, in part, that a teacher:

15



(a) shall nake reasonable efforts to
protect the student from conditions harnfu
to learning and/or to the student's nental
and/ or physical health and/ or safety;

* * *

(e) shall not intentionally expose a
student to unnecessary enbarrassnent or
di spar agenent .
46. Petitioner nust prove by a preponderance of the
evi dence, the allegations of alleged m sconduct in order to

denonstrate just cause for term nation of a teacher. See

Sublett v. Sunter County School Board, 664 So. 2d 1178 (Fla. 5th

DCA 1995).
47. Additionally, the need to denonstrate "inpaired
ef fectiveness" is not necessary in instances where the
m sconduct by a teacher speaks for itself, or it can be inferred

fromthe conduct in question. See Walker v. Highlands County

School Board, 752 So. 2d 127 (Fla. 2nd DCA 2000); see al so

Purvis v. Marion County School Board, 766 So. 2d 492 (Fla. 5th

DCA 2000).

48. The comments made by Respondent were vulgar with a
sexual connotation. Even if not intended by himto be used in a
derogatory manner, they were a "serious and fl agrant
contravention of proper noral standards.” As such, it violated

the Code of Ethics of the Education Profession in Florida. See

16



Departnent of Education, Education Practices Conm ssion V.

Ferrell, 10 FALR 4279 (1988).

49. As to Respondent's conduct and coments as all eged
herein, the evidence has proven, by a preponderance of evidence,
a violation of the Principles of Professional Conduct for the
Education Profession in Florida. His conduct and comments to
his fourth period class, in response to a note witten by a
student, unduly and unnecessarily exposed all of his students to
enbarrassnent and/or disparagenent. It further created an
at nosphere that was harnful to | earning and placed in jeopardy
his student's nental health and safety. See Fla. Admn. Code
R. 6B-1. 006.

50. Based on Respondent's comments to his class and to the
student, A.C., this teacher's effectiveness within the School
District is substantially inpaired.

51. Respondent's contention that the proper procedural due
process was not followed herein is without nerit. See

§ 1012.33(6)(a), Fla. Stat. (2005). See also Pilla v. School

Board of Dade County, 655 So. 2d 1312 (Fla. 3d DCA 1995); Edgar

v. School Board of Cal houn County, 549 So. 2d 726 (Fla. 1lst DCA

1989); and Reddick v. Leon County School Board, 405 So. 2d 757

(Fla. 1st DCA, 1981).
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52. Respondent's next assertion that the protocol set
forth in the collective bargaining agreenment was not honored
herein is also lacking nerit. Assumng the issue of the
contractual obligation between the BFT and the School Board is
relevant during this proceeding, Petitioner has conpiled with
t he provisions of said agreenent. See Article VI, Section (A
of the Amendnent.

53. Respondent al so seeks to have the superint endent
mandated to all ow Respondent to sign a new annual contract for
t he school year 2006-2007. This request is contrary to |aw

See Cox v. School Board of Osceola County, 669 So. 2d 353

(Fla. 5th DCA 1996). The decision to nom nate a teacher for an
annual contract solely rests with the superintendent of a school
district.

54. Al though Respondent denonstrated that he had no prior
di sciplinary actions filed against himand that he sincerely
sought to be a good and effective teacher, his actions
February 22, 2006, and thereafter, are so egregi ous that
termnation is the appropriate sanction.

RECOMVENDATI ON

Based on the foregoing, it is
RECOVMENDED t hat Respondent's annual contract with the

School Board be term nated, effective March 14, 2006.

18



DONE AND ENTERED this 30th day of June, 2006, in

Tal | ahassee, Leon County, Flori da.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 30th day of June, 2006.

COPI ES FURNI SHED,

Harold T. Bistline, Esquire
Stromire, Bistline & Mniclier
Post O fice Box 8248

Cocoa, Florida 32922

El i zabeth F. Swanson, Esquire
Egan, Lev and Siwica, P. A
Post O fice Box 2231

Ol ando, Florida 32802-2231

Benjam n B. Garagozlo, Esquire
3585 Murrell Road
Rockl edge, Florida 32955

Dr. Richard A DiPatri, Superintendent
Brevard County School Board

2700 Judge Fran Jam eson Wy

Viera, Florida 32940-6601
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Dani el J. Wodring, General Counsel
Department of Educati on

Turlington Building, Suite 1244
325 West Gai nes Street

Tal | ahassee, Florida 32399- 0400

Honor abl e John W nn
Conmi ssi oner of Educati on
Department of Educati on
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399- 0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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